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Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

       Title Suit case No- 48 of 2010 

 

  Present:             Dulumoni Das, LLM AJS

                                   Munsiff No- 1, Nalbari 

  

 

           On this 1st day of August, 2018 

 

1. Md. Khalilur Rahman 

S/O- Late Farhan Ali 

Vill- Ghoga, Mouza- Pub-Barkhetri 

PS- Mukalmua 

Dist- Nalbari, Assam 

 

                                                                                                          ……………… Plaintiff 

 

1. Md. Chand Mahammad Ali 

S/O- Late Majun Ali 

Vill. Ghoga, Mouza- Pub-Barkhetri   

PS- Mukalmua 

Dist- Nalbari, Assam                                                 ............. Defendant 
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2. Md. Iyaruddin Ahmed 

S/o. Late Longha Ali 

3. Md. Asraf Ali 

S/o. Late Iyasin Ali 

4. Mustt. Jabeda Bibi 

W/o. Late Iyasin Ali 

5. Mustt. Salma Bibi 

W/o. Late Mahammad Ali 

6. Md. Matiur Rahman 

S/o. Late Mahammad Ali 

Defendant No. 1-4 resident of  

vill.- Ghoga, Mouza- Pub-Barkhetri 

PS. Mukalmua, Dist. Nalbari 

Defendant No. 5-6 resident of  

vill.- Sapkata, Mouza- Madhya Barkhetri 

PS- Mukalmua, Dist. Nalbari, Assam.                            

         .............. Pro forma defendants 

    

 

This suit coming on for final re-hearing on 16/07/2018 in the presence of: 

 

   I G Rahman, Mahesh Sarma                  Advocate for the plaintiff(s) 

 

 

  Manabendra Sarma                                              Advocate of the defendant(s) 
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And having stood for consideration on this day, the court delivered the following 

judgment:-  

 

 JUDGMENT 

 

1. The plaintiff has instituted this suit for declaration of right, title, interest over 

the suit land, injunction and recovery of possession as consequential relief. 

 

    The case of the plaintiff  

  

2. The brief facts leading to the institution of this suit as revealed from the 

plaint is that, the suit land described in the schedule of plaint is 1B-19L 

under Dag No. 86 covered by K.P. Patta No. 90 of village Ghoga and 1 bigha 

under Dag No. 87 of K.P. Patta No. 92 of village Ghoga totalling 2B-19. It is 

stated that the plaintiff is a teacher of L.P School and purchased this suit 

land with his hard earned moneys. Therefore, the suit land is self acquired 

property of the plaintiff over which no other person can have any share over 

it. One Malek Ali felt acute necessity of money of money for repayment of his 

old debt and other purposes proposed to sell land described in the schedule 

of plaint and the plaintiff accepted the offer and purchased the suit land by 

sale deed No. 127/90 on 26/2/90 which was registered on 2/5/90. Malek Ali 

delivered possession of the suit land after sale forthwith and the plaintiffs 

gets mutated his name on 25/6/90 and was holding and possessing the suit 

land after regular payment of land revenue. The plaintiff after purchase of 

the suit and dug a pond over some part of the suit land and on the banks of 

it planted some trees plants and on the northern side of this pond planted 4 

bunches of bamboo. At present, 30 Sishu trees and other trees over in the 

banks of the pond. The plaintiff for purchasing some other land mortgaged 

this 2B-19L land to one Md. Samad Ali in 2002 for Rs. 30,000/-. But when 

the plaintiffs went for redemption in 2004, Md. Samad Ali @ Abdul Samad 

did not accept money and redeem the mortgage land for which the plaintiff 

was compelled to institute a suit against Md. Samad Ali for recovery of 
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possession and other reliefs. No. 1 defendant of TS 4/08 Md. Samad Ali 

appeared before the court on 19/3/08 and submitted written statement 

contending that the has no interest over the suit land of that suit and further 

contended that one Chand Mahammad was possessing the suit land. He filed 

a petition U/o 1 Rule 10(2) CPC for striking out his name as he was not a 

necessary party and thereafter, he did not attend court and take any steps. 

This learned court found no cause of action against defendant No. 1 Md. 

Samad Ali of that suit land and dismissed the claim of the plaintiff. The No. 1 

defendant of this suit Md. Chand Mahammad has no possession over this suit 

land but he has entered into a conspiracy in collusion with Md. Samad Ali @ 

Abdul Samad as a game of shifting responsibilities such as that when the 

plaintiff approached Md. Samad Ali @ Abdul Samad for redemption of 

mortgage then he told that possession is with Md. Chand Mahammad, the 

defendant of this suit and when he approached Chand Mahammad then he 

told at the possession of the suit land was with defendant Abdul Samad @ 

Md. Samad Ali and then when this plaintiff instituted TS 4/08 against Md. 

Samad Ai @ Abdul Samad then he submitted in his written statement and 

stated that he had no possession over the suit land of that suit and told that 

only Md. Chand Mahammad, plaintiff of this suit had possession of the suit 

land accordingly Hon'ble court of Munsiff No. 1, Nalbari after going through 

the written statement of Samad Ali @ Abdul Samad, defendant No. 1 petition 

U/o 1 Rule 10(2) CPC in T.S. 4/08 dismissed the claims of the plaintiff and 

decreed the suit T.S. 4/08 in respect of the other lands described in schedule 

'Kha' of that suit. This game of shifting responsibilities was played with 

design to deprive the plaintiff from his legitimate due. Md. Chand 

Mahammad issued a Pleader notice through Advocate Dipul Talukdar on 

4.12.06 contending that the plaintiff entered into a sale agreement with 

Chand Mahammad on 9.12.1999 in respect of sale of Suit land for that he 

took Rs. 6,000/- as advance from the defendant No. 1, Chand Mahammad 

and also other amounts on other dates amounting to Rs. 59,000/- and the 

plaintiff replied of this notice on 15.12.2008 through his advocate stating 

that the contention made in the notice of defendant No. 1 in respect of the 

suit land is nothing but blatant lies. Further, the defendant No. 1 Md. Chand 

mahammad lodged an ejahar against the plaintiff before the Mukalmua PS 

on 13.12.2008 contending that the plaintiff has executed sale deed even 
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after taking Rs. 59,000/-. The I/O made an investigation and did not get any 

proof of it and turned down it to be a false one. The plaintiff stated he has 

never took any amount from the defendant No. 1 and the allegation has 

been proved to be false and without any foundation. For all these acts of the 

defendant No. 1 that the defendant No. 1 Chand Mahammad is possessing 

the land without any valid documents. Hence the suit.  

 

3. The defendants appeared in court after the service of summon upon them 

and submitted their written statements against the plaint. In their written 

statement, defendants stated that there was no cause of action for the suit. 

The suit land was long ago sold and handed over possession to the 

defendant No. 1. Defendants contented that this suit is not, suit is hit by the 

principles of waiver. In fact the plaintiff of this suit entered into written 

agreement with the defendant No. 1 on 9/12/99 to sell the suit land to the 

defendant No. 1 and taking the advance handed over possession on the 

same day in presence of witnesses. As per terms of agreement total money 

was paid in several instalments and during January, 12th of 2001 total 

money Rs. 59,000/- was paid. It may be mentioned that as per agreement 

total consideration money was 59,130/- plaintiff did not take Rs. 130/-. It 

may further be mentioned that as per agreement the plaintiff himself wrote 

on the backside of the agreement, details about paid instalments on various 

dates. Defendant No. 1 taking possession on 9/12/99 started residing on the 

suit land making home stead, digging pond and planting various trees. 

Defendant No. 1 is still living there. After taking possession of the suit land 

during some emergency, this defendant No. 1 decided to sell out the suit 

land to one Samad Ali @ Abdul Samad. For the deal this defendant No. 1 

requested the plaintiff to register sale deed in favour of Samad Ali. As 

Plaintiff did not agree, the deal was abandon. It is asserted that plaintiffs 

told that he will register sale deed only in favour of defendant No. 1. Till 

2008, the plaintiff all along kept good relation with the defendant No. 1 and 

promised to register the sale deed in near future, defendant No. 1 believed 

the plaintiff as he is an old respected teacher of the locality. On 4.12.08 

defendant No. 1 sent Advocate notice to the plaintiff asking for execution of 

the sale deed but the plaintiff by reply dtd. 15.12.08 denied any transanction 
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with defendant No. 1 in respect of the suit land. Suddenly in the month of 

March, 2010 the plaintiff along with court officials and police evicted the 

defendant No. 1 from one part of the present suit land demolishing house 

and cutting trees and thereby caused loss of repees around two lacs to the 

defendant No. 1. Nothing was known to the defendant No. 1 as to why he is 

evicted coming and enquiring in the court it became clear that the plaintiffs 

misleading the court evicted the defendant No. 1. Later on, the same court 

established this defendant No. 1 in possession of the already evicted land. 

The plaintiff passed several years by misusing honest belief of the defendant 

No. 1 and now filed this suit to gain illegally. Hence, the defendant No. 1 

takes counter claim in this suit.  The plaintiff filed Criminal case against 

Samad Ali stating that present suit land was mortgaged to him, but he failed 

to prove the criminal case No. 572C/07. This face has been intentionally 

concealed by the plaintiff. Hence, the defendants prayed for dismisssal of the 

suit.   

4. In their counter claim defendants stated that as per agreement dated 

9/12/99 the plaintiff is duty bound to execute a sale deed in respect of the 

suit land in favour of the defendant no. 1. The defendant no. 1 is in 

possession the suit land from 9/12/99 and paid the total consideration 

money in instalments.  

5. Plaintiff contended counter claim is not maintainable and false. Plaintiff 

denied execution of any agreement on dated 9/12/99 in connection with suit 

land with defendant no. 1 and also denied of handing over suit land to 

defendant. Plaintiff denied that defendant no. 1 is in possession of suit land 

since 9/12/99 and also denied that defendant paid money in instalment to 

plaintiff for the suit land. plaintiff contended he did not receive even a single 

penny from defendant no. 1.  

 

ISSUES 

6. Upon the pleading of the parties my learned Predecessor vide order dated 

26/03/12 framed as many as ten issues for determination of this instant suit. 

Following are the issues ---------- 
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a. Whether there is cause of action in the suit? 

b. Whether the suit is bad for non-joinder of necessary parties? 

c. Whether the plaintiff's suit is barred by res-judicata? 

d. Whether the suit is barred by waiver and estoppels? 

e. Whether the plaintiff has right, title and interest over the suit land? 

f. Whether the plaintiff had entered into an agreement for sale with the 

defendant No. 1 dated 09.12.99 to sell the suit land and had received an 

advance amount and handed over possession of the same to the 

defendant No. 1? 

g. Whether the plaintiff had received the entire consideration money from 

the defendant and hence is liable to execute a registered deed of sale as 

agreed upon in favour of the defendant No. 1? 

h. Whether the plaintiff is entitled to the relief or relieves as claimed for? 

i. Whether the defendant side is entitled to the relief/relieves as claimed 

for.  

j. To what other relief or relieves the parties are entitled for? 

 

7. To substantiate the issues framed in this suit the plaintiff side submitted 

evidence in affidavit of plaintiff self as PW1, one Md. Abdur Rashid as PW2, 

and Musstt. Parijan Bibi as PW3. All PWs are duly cross examined by the 

defendant side. Thereupon, the evidence of plaintiff side is closed. While 

defendant side submitted evidence in affidavit of 7 DWs. Evidence of DW1 

Ear Ali is expunged as he has died while evidence of DW7 is expunged on 

petition filed by defendant side. Other 5 DWs namely DW2 Md. Hakim Ali, 

DW3 Md. Abdus Samad, DW4 Chand Mohammad Ali, DW5 Md. Modin Ali, 

DW6 Md. Bhoinur Ali are duly cross examined by the plaintiff side. I have 

heard argument put forwarded by the learned counsels of both sides and 

gone through the case record. The learned advocate of both parties 

submitted synopsis of written argument.  
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8. I have heard argument put forwarded by the learned counsel of plaintiff side                         

and have gone through the case record.  

 

DETERMINATION OF THE ISSUES, DECISION AND 

REASONS THEREOF 

 

9. ISSUES NO-(a)   Plaintiff has instituted this suit for the declaration 

of right, title, interest, khas possession and injunction. Plaintiff asserted that 

he has purchased the suit land measuring 2B 19L from one Abdul Malek vide 

executing registered Sale Deed No. 127 of 90 and plaintiff get mutated his 

name and was holding and possessing the suit land. For purchasing other 

land plaintiff mortgaged the suit land 2B 19L to one Abdul Samad for Rs. 

30,000/. But when plaintiff went to redeem the mortgage Samad did not 

accept the money. Plaintiff stated for that reason he filed one TS Case No. 

4/08 against Samad Ali but in that case Samad appearing in that case 

submitted that he has no interest over the suit land and further contended 

that Chand Mohammad is possessing the suit land and the ld. Court 

accordingly finding no cause of action against Samad dismissed the case of 

plaintiff. Plaintiff asserted there upon on 4/12/06 defendant sent one 

advocate notice stating that plaintiff entered into a sale agreement with him 

on 9/12/99 in respect of sale of suit land and plaintiff receive advance 

amount of Rs. 6000/ and other amount amounting Rs. 59000/. Plaintiff 

replied to the said pleader notice of defendant Chand Mohammad and denied 

receiving any money. Also, defendant lodged one FIR against plaintiff at 

Mukalmua PS. Plaintiff asserted defendant illegally possessing the suit land 

without having any valid documents. The contention of the defendants on 

the other hand is that on 9/12/99 plaintiff entered into a sale agreement with 

defendant no. 1 and taking advance amount handed over the possession of 

suit land. It is further contended that plaintiff in total received amount Rs. 

59,000/ in several instalments for the suit land from defendant no. 1. On 

going through the facts and circumstances and without touching merits of 
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the case, it can be held that there is cause of action to be adjudicated by 

competent court.  

10. ISSUES NO-(b)  The plaintiff asserted that suit land is his self 

acquired property and he has purchased the suit land from one Malek Ali 

vide executing registered sale deed. In his plaint plaintiff asserted that in 

respect of suit land he has earlier instituted a suit (TS No- 04/08) against 

Md. Samad Ali, as Samad Ali neither accepting repayment amount of 

mortgage land nor redeem the mortgage land. Plaintiff also asserted in that 

case Samad Ali appearing submitted he has no claim or interest over the suit 

land and filed a petition u/o 1 rule 10(2) of CPC for striking out his name 

from the suit saying that present defendant Chand Mohammad is in 

possession of the suit land.  Hence, for this suit Abdul Samad @ Samad Ali is 

no longer a necessary party and apart plaintiff makes all pattadar of the suit 

land as a party for this suit. Hence, the suit is not bad for non joinder of 

necessary party.   

11. ISSUES NO-(d)  The defendants stated in their W/S that the suit is 

barred by waiver and estoppels but there is no such specific averments to 

that effect. Perusal of pleading and evidence does not prove that suit is bad 

for waiver and estoppels. Accordingly issue decided in negative.  

12. ISSUES NO-(f )  In his plaint plaintiff asserted that defendant no. 1 

Md. Chand Mahammad issued a Pleader notice through Advocate Dipul 

Talukdar on 4/12/06 alleging that plaintiff entered into a sale agreement with 

Chand Mahammad on 9/12/99 in respect of sale of Suit land for that he took 

Rs. 6,000/- as advance from the defendant No. 1, Chand Mahammad and 

also other amounts on other dates amounting to Rs. 59,000/. Defendants in 

their W/S as well as in their counter claim categorically stated that plaintiff 

entered into written agreement with the defendant No. 1 on 9/12/99 to sell 

the suit land and taking the advance money handed over possession on the 

same day in presence of witnesses. And as per terms of agreement total 

money was paid in several instalments and during January, 12th of 2001 

total money Rs. 59,000/- was paid to plaintiff. The suit land is measuring 1B 

19L under Dag No. 86 of KP Patta No- 90 and 1B under Dag No. 87 of KP 

Patta No- 92 of village Ghoga in total suit land measuring 2B 19L. Ext. Ka is 
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the Baina Patra. Perusal of Ext. Ka we find in said baina patra was executed 

on 9/12/99 for selling land measuring 2B 19L described in schedule of plaint 

in consideration amount of Rs. 59,000/ out of which plaintiff received Rs. 

6000/ on the said date of execution of agreement itself and it is mentioned 

that plaintiff will handed over possession of the suit land, after receiving the 

rest amount and there upon plaintiff will execute the registered sale deed. It 

is also mentioned that plaintiff after receiving the rest amount in instalment 

will write in back side of Baina ptra the date and amount of receiving money. 

Plaintiff however denied executing Ext. ka sale agreement with Chand 

Mohammad. During argument Ld advocate of plaintiff submitted that at the 

time of mortgaged his land to Abdul Samad on a blank sheet of paper Abdus 

Samad took a signature of Khalilur and later on Abdus Samad in collusion 

with chand Mohammad and others converted it to a sale agreement. The 

main defendant as DW4 denied the suggestion that plaintiff has not executed 

any sale agreement in favour of him. DW3 Abdus Samad denied suggestion 

that Chand Mohammad conspired with him and produce a false agreement 

for purchased the suit land. In support of their contention defendants apart 

from exhibiting sale agreement as Ext. ka adduced evidence of deed writer 

and the witnesses claimed to have present at the time of executing the sale 

agreement. DW5 Modin Ali in his evidence stated he has written the sale 

agreement executed between plaintiff and defendant in the house of Abdus 

Samad in the year 1999. He also stated plaintiff Khalilur Rahman put 

signature on the agreement and few persons signed as witnesses. He 

deposed Ext. Ka (4) is his signature. DW6 in his evidence deposed on 

9/12/99 plaintiff executed agreement for sale of the suit land in favour of 

Chand Mohammad. He too deposed that agreement was written in the house 

of Abdus Samad and he has signed in the said agreement as witness. He 

stated Ext. Ka (5) is his signature on agreement. DW2 in his evidence stated 

plaintiff by taking advance amount on 9/12/99 from defendant Chand 

Mohammad executed an agreement for sale of suit land and possession was 

also handed over on the same date by plaintiff. His evidence shows he was 

present as witness on the said date and in agreement he has signed as 

witness and plaintiff also signed in the said sale agreement. DWs stated on 

the date of agreement Chand Mohammad gave an amount of Rs. 6000/ to 

plaintiff. During cross plaintiff side failed to bring any contradiction except 
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giving some suggestion which DWs denied. From evidence of DWs it is found 

that defendant Chand Mohammad and Abdus Samad are intimate friend and 

witness DW6 who is the witness of sale agreement is relative to defendant 

Chand Mohammad. While DW5 is the neighbour of Chand Mohammad. 

Plaintiff did not deny his signature on Ext. Ka i.e. sale agreement. The 

submission of the plaintiff side during argument is that plaintiff just 

mortgaged his land to his nephew Abdus Samad and at the time of receiving 

money from Samad he signed on blank paper and later on Samad in 

collusion with his intimate friend Chand Mohammad converted the said blank 

paper to sale agreement. But facts of putting signature on blank paper is 

missing in plaint as well as in evidence of plaintiff as PW1 and in his evidence 

plaintiff simply denied execution of any sale agreement with Chand 

Mohammad. During cross of DW6 and argument it is further been suggested 

and argued by the plaintiff side that Abdus Subhan brother of Samad eloped 

a girl for which Samad did not provide space to Subhan and then Khalil gave 

shelter to them and for which there was quarrel between them and for that 

reason forged agreement is made on blank paper. But it appears this story is 

later developed story. Abdus Subhan is also not examined by plaintiff side in 

support of this contention. Plaintiff also in his plaint did not disclose that 

while receiving Rs. 30000/ of mortgage money from Abdus Samad he signed 

on blank paper. Also perusal of Ext. 5 we find there is mentioned that 

mortgage transaction was done orally. From evidence on record we find that 

even though sale agreement was executed on 9/12/99 and almost all the 

consideration amount is paid as claimed by defendants but even then 

defendant no. 1 did not file any case of specific performance against plaintiff 

nor he served any notice to plaintiff for executing the registered sale deed. 

From evidence of DWs we find only on verbal assurance of plaintiff, the 

defendants as they claimed kept silent for so many years and after plaintiff 

instituted TS No. 04/08, the defendant claimed to be in possession of suit 

land and of having such sale agreement. However, it is well established 

general rule that the burden of proof is that “he who asset must proof”. The 

legal burden of proving is on the party that asserts a particular fact. Less 

importance is attached to the principle of oral deposition in civil proceedings, 

and far greater reliance up on the admission of evidence in documentary 

form. In view of Sale agreement Ext. Ka and oral evidence of DWs and that 
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plaintiff side failed to bring any contradiction in evidence of DWs, it can be 

held that plaintiff executed sale agreement i.e. Ext. Ka in favour of defendant 

Chand Mohammad.  

13. In Ext. Ka sale agreement it is been clearly written that receiving the 

advance amount of Rs. 6000/ the plaintiff handed over possession of the suit 

land to defendant Chand Mohammad. From evidence in affidavit of PW1 we 

find that in his earlier TS No. 04/08 against Abdus Samad regarding same 

suit land Samad appearing in that suit deposed he has no interest with the 

suit land and he has not taken the suit land in mortgage and also filed a 

petition u/o 1 rule 10(2) for strike out his name from the said suit. During 

cross Abdus Samad examined as DW3 and he admitted in the said TS No. 

04/08 he told that he has no share and title over the land and to strike out 

his name from the suit.  Plaintiff in his plaint also asserted that Abdus Samad 

in his W/S in TS case No. 04/08 further contended that one Chand 

Mohammad is in possession. Ext. Kha, Ext. Ga, Ext. Unga suggests that 

defendant Chand Mohammad was in possession of suit land. In T. Ex. Case 

of TS No. 04/08 even though in respect of Schedule Ka land suit is dismissed 

and said suit was decreed partly in respect of schedule Kha land only but 

during execution the petitioner/Chand Mohammad was evicted from the part 

of schedule Ka land of the TS No. 04/08. Ext. Gha is the petition of Chand 

Mohammad in T. Ex No. 09/09 wherein he stated he is wrongfully been 

evicted from the schedule land for which he suffered damage of Rs. 200000/ 

approximately. Also, the evidence of all the DWs in this present suit shows 

the defendant Chand Mohammad is in possession of the suit land since 

9/12/99. The PW1 Khalilur Rahman in his cross also stated that at present 

defendant chand Mohammad in possession of the suit land. From oral and 

documentary evidence we find that possession of suit land was handed over 

to Chand Mohammad on 9/12/99 on strength of agreement of sale Ext. Ka 

by the plaintiff. The issue is decided accordingly.  

14. ISSUES NO-(e)  The plaintiff in his plaint as well as in his evidence 

deposed that suit land measuring 1B-19L under Dag No. 86 covered by K.P. 

Patta No. 90 of village Ghoga and 1B under Dag No. 87 of K.P. Patta No. 92 

of village Ghoga totalling 2B-19 is self acquired property of the plaintiff over 

which no other person can have any share over it. Plaintiff asserted he has 
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purchased the suit land described in schedule of plaint from one Malek Ali 

vide sale deed No. 127/90 on 26/2/90 which was registered on 2/5/90. Malek 

Ali delivered possession of the suit land after sale forthwith and the plaintiff 

gets mutated his name on 25/6/90 and was holding and possessing the suit 

land after regular payment of land revenue. Ext. 1 is the original Sale Deed. 

Perusal of Ext. 1 we find plaintiff purchased the suit land measuring 2B 19L 

describe in plaint from one Malek Ali. Defendants did not dispute Ext. 1. DW3 

in his cross stated plaintiff purchased the suit land form one Malek Ali. Dw4 

also stated he heard plaintiff purchased the suit land. Ext. 2 and Ext. 3 

certified copy of jamabandi. Ext. 2 shows in KP patta No. 90 Dag No. 86 the 

name of plaintiff is mutated in place of Malik Ali, and Ext. 3 shows land in KP 

Patta No. 92 of Dag No. 87 the entire land is mutated in the name plaintiff in 

place of Malek Ali. Further Ext. 4 is the revenue receipt of the suit land 

showing payment of land revenue by the plaintiff. Thus plaintiff has right, 

title and interest over the suit land.  

15. ISSUES NO-(g)  Ext. Ka is the sale agreement as exhibited by 

defendant side. Perusal of Ext. Ka we find it is written that plaintiff after 

receiving the rest consideration amount in instalment will write in the back of 

baina patra the date and amount of received money. Back side of Ext. Ka is 

written various figures in total Rs. 59000/ on various dates. Defendants 

claimed on backside of Ext. Ka as it appears written that total amount of Rs. 

59,000/ is received by plaintiff on various dates. DWs also claimed that 

plaintiff is left just to get Rs. 130/ only out of consideration money. But 

perusal of backside of Ext. Ka we find there is no signature of plaintiff of 

receiving such amount. It cannot rule out that such figure may inserted by 

anyone. Moreover, none of the DWs deposed that plaintiff received the said 

amount in front of them by writing date and figure of amount in Baina Patra. 

Plaintiff already denied execution of Baina Patra with defendant Chand 

Mohammad.  Hence, it cannot be held that plaintiff received the entire 

consideration amount. As it is not proved that plaintiffs received entire 

consideration amount hence issue decided negative.  

16. ISSUES NO-(i)   Defendants along with W/S filed counter claim. In 

their counter claim defendants stated that as per agreement dated 9/12/99 

the plaintiff is duty bound to execute a sale deed in respect of the suit land 
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in favour of the defendant no. 1. The defendant no. 1 is in possession the 

suit land from 9/12/99 and paid the total consideration money in 

instalments. As discussed in issue no. (g) it is been held that plaintiff has not 

received the entire consideration amount. Moreover, for directing plaintiff to 

execute the registered sale deed on the basis of Ext. Ka i.e. Sale Agreement 

the defendant is required to file a case under Specific Relief Act within 

limitation period. As per section 54 of Limitation Act for Specific Performance 

of a contract the period of limitation is 3 years and the limitation run from 

the date fixed for performance or if no such date is fixed, when the plaintiff 

has notice that performance is refused. Defendants contended in counter 

claim that cause of action arise from 15/12/08. The issue accordingly decided 

negative.  

17. ISSUES NO-(c )  The essential condition for the applicability of res 

judicata is that the subsequent suit or proceeding is founded on the same 

cause of action on which the former suit was founded.  It is necessary that 

the parties to the subsequent suit be the same parties as were in the former 

suit, or are parties who are claiming under the parties to the former suit. The 

parties should have been litigating under the same title, i.e. in the same 

capacity as the former suit. Ext. 5 shows plaintiff instituted his earlier suit i.e. 

TS No- 04/08 against Md. Samad Ali and Others stating that he mortgaged 

suit land to Samad Ali for Rs. 30,000/ and for repayment when he 

approached to Samad Ali, he did not accept the money and redeem the 

mortgage land.  Plaintiff therefore instituted TS No. 04/08 for confirmation of 

title over the suit land described in schedule of the plaint and for recovery of 

khas possession and for permanent injunction. In that suit Samad Ali filling 

W/S contended that plaintiff sold the suit land to one Chand Mohammad and 

Chand Mohammad in possession of suit land. Samad Ali further stated that 

he has no interest or claim over the suit land. In TS No. 04/08 Chand 

Mohammad was not implead as defendant. The present suit is instituted 

against Chand Mohammad and in this suit Samad Ali is not impleaded as 

defendant. We find both suit instituted against two different persons. 

Moreover the cause of action of this present suit arises as Chand Mohammad 

claimed that plaintiff Khalilur Rahman executed sale agreement of suit land 

in his favour and accordingly Chand Mohammad issued notice to plaintiff on 
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4/12/06. The cause of action of present suit is shown to have arises on 

4/12/06 when defendant Chand Mohammad issued notice to plaintiff. 

Moreover, the earlier TS No. 04/08 was dismissed as there was no cause of 

action against defendant Samad Ali. We thus find that cause of action as well 

as the parties of both suit are different. The earlier suit was dismissed for not 

having cause of action against defendant and misjoinder of party. Hence, the 

issue is decided negative.  

18. ISSUES NO-(h)(j)   With above observation and discussion in 

foregoing issues, the court is of the conclusion that plaintiffs have right, title 

and interest over the suit land describe in schedule of plaint and accordingly, 

plaintiffs entitled to relief as prayed for along with the cost of the suit. The 

counter claim of the defendant is dismissed.  

 

 

 

 

 

ORDER 

 

1. In view of the discussions made above and the decisions reached therein, 

the suit of the plaintiff is decreed on contest with cost. Counter claim of 

defendants is dismissed.  

2. The plaintiff is entitled to the following reliefs------ 

i) Decree declaring right, title and interest over the Schedule land 

measuring 2B 19L as described in the plaint.  
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ii) Decree for recovery of khas possession evicting the defendants and 

their men and agents from the schedule land as described in the 

plaint.  

 

iii) Permanent injunction against defendants or his servants and 

employed persons.  

 

3. Prepare the decree accordingly.  

 

4. The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 01st day of August 

2018.  

 

Munsiff No- 1 

NALBARI 
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APPENDIX 
 

Witnesses examined by the Plaintiff: 
 

1. Md. Khalilur Rahman 
2. Md. Abdur Rashid 
3. Miss. Parijan Bibi 

 
Documents exhibited by the Plaintiff: 

 
1. Ext. 1- Original Sale Deed  
2. Ext. 2- Certified Copy of Jamabandi of KP Patta No. 90 of village Ghoga Mouza Pub 

Barkhetri.  
3. Ext. 3- Certified Copy of Jamabandi of KP Patta No. 92 of village Ghoga Mouza Pub 

Barkhetri. 
4. Ext.4- Land Revenue Paying receipt 
5. Ext. 5- Certified Copy of Judgment of TS No. 04/08 
6. Ext. 6- Certified Copy of Order of Case No. R.A. 45 of 11 

 
Witnesses examined by the Defendant: 
 
1. DW1- Ear Ali (Evidence Expunged due to death) 
2. DW2- Md. Hakim Ali 
3. DW3- Md. Abdus Samad 
4. DW4- Chand Mohammad Ali 
5. DW5- Md. Modin Ali 
6. DW6- Md. Bhoinur Ali 
7. DW7- Md. Jiyar Ali (Evidence Expunged) 
 
Documents exhibited by the Defendant: 
 
1. Ext. Ka- Baina Patra 
2. Ext. Kha- Certified Copy of Order of T. Ex No. 9/09 
3. Ext. ga- Certified Copy of Petition of Gajiur Rahmanin T. Ex No- 9/09 
4. Ext.gha- Certified Copy of Petitionof Chand Mohammad 
5. Ext. Unga- Certified copy of petition of petitioner chand Moammad u/s 144 and 151 

of CPC in T Ex 09/09.   
6. Ext. Pratham Cha- Petition of Khalilur Rahman in T Ex. 09/08 
7. Ext. Dwita Chaa- Certified Coy of Order in T Ex. 9/09 

 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 

    ************************ 

 

 

 


